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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or fo

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1898. ‘
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The above application shall be'made in ddplicat_e in Form-No. EA-8, as specified undef _'
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. - ‘ :
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The revision application shall be accompanied by a fee of ‘Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

the specialatfench of Custom,. Excise & Service H’ax _Appéllate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west; regional bench of C_usitoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at'0-20, Ne’w-M’e’talAHospital-Compourpd, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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In case of goods exported outside India éxport to Nepal or Bhutan, with_oﬁt payment of
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The appeal to the Appellate Tribunal shall be filed inzq“ﬂ%édruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise,(’ ppeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of dut&l / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number-of order-in-Original, fee for each O.1.0O. should be
paid in the aforesaid manner not withstanding. the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may. be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -
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One copy of application or 0.1.0. aé the case may be, and the order of the adjoummenf ,
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
“of the court fee Act, 1975 as amended. ' S
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty vconf,irmed by
the Appellate Commissioner would have to be|pre-deposited. It may be noted that'the.
pre-deposit is a mandatory condition ifor filing qppeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) _
Under Central Excise andiService Tax, “Duty demanded” shall include:’

() :amount determined undér Section{11 D; . '

(iy =~ amount of erfoneous Cenvat Credit taken; -

(i)  amount payable under. Rule 6 of the Cenvat Credit Rules.
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In view of above, an -appeal against this order shall llgbefore the Tribunal on payment of 10%:
of the duty demanded Wwhere duty, or duty and penalty:are in dispute, of penalty, where penalty
l. ' : C
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ORDER IN APPEAL

The subject appeals is filed by M/s. Cadila Pharmaceuticals Ltd.
S.no,1389,Trasad Road, Dholka, Dist: Ahmedabad(hereinafter referred to as ‘the
appellant)against Order in Original No.09-15/ADC/2017/RMG (hereinafter referred to
as ‘the impugned orders’) passed by the Additional Commissioner, CGSTCentral Excise,
Ahmedabad-North (hereinafter referred to as ‘the adjudicating authority’). The appellant
is engaged in the manufacture of Pharmaceutical Products falling under Chapter 30
of the Central Excise Tariff Act, 1985[hereinafter referred és CETA-1985] they are also
availing the benefit of CENVAT credit under Cenvat Credit Rules,2004.

2. The facts in brief of the case are, during the course of audit it was revealed
that the appellant had availed the CENVAT credit of service tax paid under 'Clearing &
Forwarding services' on the basis of 'debit notes' which cannot be considered as valid
documents under Rule 9(1) and 9(2) of the Cenvat Credit Rules, 2004. Thus, CENVAT
credit so availed is not admissible. Seven Show Cause Notices were issued for the
périod from Nov-2009 to March. 2015 total demand of Rs.89.93.397/- on the basis of
observations of audit made in procedural para-1 of the Audit Report No. 215/2010-11.
Vide above orders the adjudicating authority has disallowed Rs.1754546/-credit

availed without documents and Rs. 336091 /- credit not pertains to C&F service.

3. Being aggrieved with the impugned orders the appellant filed the instant appeal,
on the following main grounds; _

i. That we have taken the Service tax credit on services provided by the C & S
Agent for which they raised the Debit Note along with Service Tax. We have account
for such debit Notes in Head Office and then transfer such C & S agent credit to
Dholka Unit by way of issue of ISD Invoice. On the base of ISO invoice, Dholka Mfg.
Unit has taken the service tax credit. Original debit notes were not available at Bhat
office at the time of audit as it was lying at various location of C & S Agent at all over
the country. -
ii. We have request the audit that we will furnish the same but it would takes two.
to three months times but audit was not agree with us and asked us to Debit the
amount of Rs 15,75,074/- along with interest for which Debit Notes were not available
2t that time. Accordingly, we have debited of Rs 15,75,074/- in CENVAT Accounts
dtd.14.02.2011. Copy of the Audit Report No 215/2010-11 is enclosed here with for

your ready reference in which the amount was debited shown by the audit in audit

report.

Hii. The service tax credit taken on debit note raised by the C & S agent has been
originally disputed by the audit vide Audit Report No 282/2009-10. For subsequent
period also the same audit point has been raised by the audit under their Audit Report
No 215/2010-11 for which we have taken Service Tax credit on debit notes on C & S
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Agent services provided by C & S Agent. The Department issued the Show Cases
Notices as per Table-“A” of 0.1.O. No*09- 15/ADC/2017 dtd. 28.11.2015. The amount
adjusted against the Audit Report No 215/2010-11 as the same service was disputed
by the audit for subsequent period. therefore, requested to allow the same amount of
Rs. 15,75,074/- as debited in CENVAT Account as per audit report No 215/2010-11.

iv. As regards for amount of Rs. 36,39,837/- for the period from Nov,2009 to
Sept,2010, that while furnish the details to Range office, they have submitted other
services by mistake of Rs. 3,36,091 /- not pertaining to C & S agent service. Therefore,
the credit was availed other thaan & S agent service which was eligible as per
CENVAT Credit Rules,2004 and credit taken was not disputed by the department-but
only dispute raised that Debit Notes not furnish by them on which credit was taken on
original invoices during the material period of time. Therefore, such credit would be

admissible and allowable without furnishing the Debit Notes.

V. As regards to Sr. No 07 of Table-B of the OIO No 09-15/2017, SCN No V 15-
67/0A/2015 dtd 11.08.2015 for amount of RS 7,92,004/- for the period from
July,2014 to March,2015, that they submit the Original Debit Note of Rs 18,131 /-

for ready reference.

vi.  As regards penalty imposed, the issue releted to verification of records, the

required detailes are available in the debit notes. No penalty is justified.

4. Personal hearing in the matter was held on 12.02.2018, wherein Shri S.J. Vyas,
Advocate, appeared on behalf of the appellant and reiterated the submissions made in
their grounds of appeal. He submitted additional written submission on dtd. 15-2-18
and 21-2-18. I have carefully gone through the records of the case, OIO, GOA, as well
as the written submissions made by the appellant. I find that the issue to be decided_is
whether impugned orders is correct or not.

5. 1 find that, the adjudicating authority, on the directions of the Commissioner (A),

vide order dtd.29.05.2Q17, taken up the seven SCNs for adjudication with the limited

scope to verify whether the debit notes contain the information required to be

mentioned as stipulated In Rule 9(2) of the CCR,2004 and allow the credit accordingly.

The appellant has submitted the original debit notes for the entire period from

November,2009 to March, 2015. They also Informed that in terms of Audit Report

No.215/2010-11, théy have debited the differential service tax amount of Rs

15,75,074/- along with interest of Rs.1,65,014/-as the debit notes were not available

at the time of audit. The total Service Tax amount of Rs.15,75,074/- paid. However

while “comparing the data mentioned in the Annexure with the debit notes submitted

by the appellant, it was noticed that the appellant has not submitted the entire debit
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debit notes produced. i find that, The appellant has contended that in respect of
demand of credit Rs.36,39,837/- for Rs.19,04,172/~ debit notes are submitted ,and 9 .
ti.e credit of Rs.3,36,091/- taken does not pertain to C&F services. Further, the Service
Tax payment of Rs.1575074/-which they claimed, was made against the Audit Report
N0215/2010-11-. I have gone through the Auditpara and find that the issue in the
present case is covered in the procedural para-l of the said andit report. wherein audit
had noticed that as per final Audit Report No: 282/2009-10 among other issues
mentioned therein, periodical SCNs are issued to the assessee for wrong avaiiment of
service tax credit on C&F Agent Service. The seven SCNs under considerations are the
outcome of tﬁis procedural para. In light of above, I find that the matter is fit to
remand back to the adjudication authority for proper verification of said
audit objection and submission/cenvat record of the appellant to decide

the availment of credit to the appellant.

6. In view of the foregoing discussion and findings, the matter is remanded
back to the adjudication authority for prope-i‘ verification of audit/cenvat

record and taking fresh decision in the matter.
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The appeals filed by the appellant stand disposed off in above terms. n W\/‘)
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Attested
J\(i)e%/ Date- /3/18
[K K.Parmar )

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D

M/s. Cadila Pharmaceuticals Ltd.,

Survey no.1389,
Trasad Road,
Ta-Dholka, Dist- Ahmedabad

Copy to :

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.
2. The Commissioner, CGST Central Excise, Ahmedabad-North.

3. The Asstt.Commissioner,CGST ,Div-V,Ahmedabad-North.

4. 'The Asstt.Commissioner(Systems),CGST, Ahmedabad-North.

5.  Guard File.
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